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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50891
HAROLD R HOOKS,
Plaintiff-Appellant
V.
OKBRI DGE, | NC.
Def endant - Appel | ee

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TEXAS
SAN ANTONI O DI VI SI ON

BRI EF OF THE UNI TED STATES AS AM CUS CURI AE
I N SUPPORT OF APPELLANT

| NTEREST OF THE UNI TED STATES

Thi s case poses questions regardi ng the proper
interpretation and application of Title Ill of the Americans Wth
Disabilities Act (ADA), 42 U.S.C. 12181 et seq., to a conpany
that operates solely on the internet. The Departnent of Justice
has primary enforcenent authority for the Title Ill and
pronmul gates regul ations interpreting the ADA. See 42 U S.C
12186(b), 12188(b); 28 C.F.R Pt. 36.

STATEMENT OF THE | SSUES

1. Whet her a conpany that offers services solely on the

internet is subject to the public accomrdati ons provision of

Title 11l of the ADA.
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2. Whether a for-profit conmpany operating a web site that

enabl es users to play in electronic bridge tournanents for a fee

is a "private club" exenpted fromthe non-discrimnation

requirements of Title 11l of the ADA Y

42

u.

STATEMENT OF THE CASE
1. Title Ill of the ADA provides that:

No individual shall be discrimnated against on the basis of
disability in the full and equal enjoynent of the goods,
services, facilities, privileges, advantages, or
accomodati ons of any place of public accommobdati on by any
person who owns, |eases (or |leases to), or operates a place
of public acconmopdati on.

S.C. 12182. The statute's definition section provides:

The follow ng private entities are considered public
accommodati ons for purposes of this subchapter, if the
operations of such entities affect comrerce—

(A) an inn, hotel, notel, or other place of |odging, except

for an establishment |ocated within a building that contains
not nmore than five roons for rent or hire and that is
actually occupied by the proprietor of such establishnment as
t he residence of such proprietor

(B) a restaurant, bar, or other establishnment serving food
or drink;

(C a notion picture house, theater, concert hall, stadium
or other place of exhibition or entertainnent;

(D) an auditorium convention center, |ecture hall, or other
pl ace of public gathering;

(E) a bakery, grocery store, clothing store, hardware store,
shoppi ng center, or other sales or rental establishnent;

(F) a laundromat, dry-cleaner, bank, barber shop, beauty

shop, travel service, shoe repair service, funeral parlor
gas station, office of an accountant or |awer, pharnmacy,

1

The United States takes no position on the other issues

raised in this appeal
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i nsurance office, professional office of a health care
provi der, hospital, or other service establishment;

(G a termnal, depot, or other station used for specified
public transportation;

(H a nmuseum library, gallery, or other place of public
di splay or collection;

(1) a park, zoo, anusenent park, or other place of
recreation;

(J) a nursery, elenentary, secondary, undergraduate, or
post graduate private school, or other place of education;

(K) a day care center, senior citizen center, honeless
shelter, food bank, adoption agency, or other social service
center establishnment; and

(L) a gymasium health spa, bowing alley, golf course, or
ot her place of exercise or recreation.

42 U.S.C. 12181(7).

2. Defendant OKBridge, Inc., operates a web site that
al l ows those who purchase a nenbership to play in various bridge
tournanents on the internet and to participate in on-line

di scussi on groups regarding the gane. Hooks v. OKBridge, No. 99-

214 (WD. Tex. June 28, 1999), slip op. 2 (Hooks I). To join, a
menber must pay a $99 annual fee and agree to abide by certain
rules. See ibid; R1-46-65;% Appellee Br. 20. The site
currently has nore than 18, 000 nmenbers in over 90 countries
(Appel 1 ee Br. 20).

Appel I ant Hooks filed suit against OKBridge after it
term nated his nenbership. Hooks I, slip op. 1-2. OKBridge

clainmed that it term nated Hooks because of his persistent

Z References to "R_-_ - " are to the volume nunber and page

nunber or page range of the record on appeal.
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posti ng of obscene and abusi ve nessages on the site's discussion
forum and because he cheated during a bridge tournanent. 1d. at
3. Hooks clained that these allegations were false and a pretext
for termnating himbecause he suffers from Bi - Pol ar di sorder and
other disabilities. [|d. at 2-3.

3. The district court entered summary judgnment agai nst
Hooks on nunerous alternative theories. Hooks I, slip op. 4-8;

Hooks v. OKBridge, No. 99-214 (WD. Tex. Aug. 4, 1999) (Hooks

I1). Anmong other things, the court held that Title Il did not
apply to OKBri dge because Defendant provides its services over
the internet rather than at a physical place. Hooks II, slip op.
7. The court also held that even if Title |11l applied, OKBridge
is an exenpt "private club" under 42 U S.C. 12187 because by not
offering lessons in playing this rather conplicated gane,
Def endant effectively limts its nenbership to those who know how
to play bridge. Hooks Il, slip op. 7-8. Hooks appeal ed,
chal I enging both rulings and raising additional argunments not
addressed in this am cus brief.
SUMVARY OF ARGUMENT

Def endant is a commerci al business offering services for a
fee to the general public and easily falls within the ADA s
definition of a public accommpdation as a "private entity" that

operates a "service establishnent,” place of "entertainment," or
pl ace of "recreation." 42 U S.C. 12181(7)(CO, (F), (L). It
delivers those services fromits place of business in San D ego,

California, through the internet to its customers. |Its
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conput eri zed bridge tournanents are the "services * * * of [that]
pl ace of public acconmodation.”

The district court concluded that these services were not
covered because they were provided not at the conpany's
facilities, but in the custoners' homes. This reasoning would
render a wide range of ordinary service establishnents outside
t he coverage of the Act whenever their services are provided over
t he tel ephone, through the nmail, via the internet, or at sone
| ocation outside the prem ses of the business. For exanple,
catal og nerchants, furniture delivery conpanies, courtroom
| awyers, plunbers, and food delivery services would be able to
refuse to serve patrons with H'V, nental illness or other
disabilities. Mreover, a conpany that offers services both on-
site and through other neans (such as a travel service that
arranges reservations both over the phone and at a wal k-in
of fice) would be required to offer non-discrimnatory services
on-site, but be free to discrimnate over the phone or the
i nternet.

Nei t her the | anguage of the statute, nor the underlying
pur poses of the Act, require or permt such an absurd result.

The statute covers the services "of" a place of public

accommodation, not "at" the place public accommodation. The
definition of a "public accommbdation” is intentionally broad and
is not limted to those entities providing on-site services.
Moreover, this Court has previously rejected the sane

interpretation of Title Il in a case involving application of
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the Act to the services of insurance conpanies. See MNeil v.

Tinme Ins. Co., 205 F.3d 179 (5th G r. 2000).

The district court was also wong to concl ude that Defendant
was an exenpt "private club” under 42 U S.C 12187 because its
menbership is limted, as a practical matter, to those who know
how to play bridge. This conclusion, if accepted, would be a
sufficient reason to render nobst comrerci al businesses "private
clubs.” OKBridge is no different than any other conmerci al
business. It is open to any nenber of the general public willing
to pay for Defendants' services. Like any other business, it is
operated by, and for the financial benefit of, its owners, not
its menbers. That its services do not appeal to everyone hardly
di stinguishes it fromother quintessential public acconmopdati ons,
such as golf courses or bowing alleys, that appeal to only the
subset of the population that is interested in the services and
knows how to use them

ARGUMENT

A COMMERCI AL BUSI NESS PROVI DI NG SERVI CES SOLELY OVER THE

| NTERNET | S SUBJECT TO THE ADA' S PRCHI Bl TI ON AGAI NST

DI SCRI M NATI ON ON THE BASI'S OF DI SABI LI TY

The district court concluded that because Defendant does not
provide its comrercial services to its custonmers in a physica
building, it is not covered by Title Ill. Hooks II, slip op. 7.
In doing so, the court relied upon a |ine of cases suggesting
that the "services * * * of any place of public acconmodation,”
42 U.S.C. 12182(a), can only be the services provided on the

entity's physical prem ses and that the statutory definition of a
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"“public accommodation,” 42 U S.C. 12181(7), limts the statute to
entities that provide such on-site services.¥ This restrictive
interpretation of Title Ill is inconsistent with the statutory
| anguage and creates an arbitrary and irrational limtation on
coverage that conflicts with the clear and inportant purposes of
the Act. Moreover, it is an interpretation that has been

4/

properly rejected by a nunber of courts,® including this one.

See McNeil v. Tine Ins. Co., 205 F.3d 179 (5th G r. 2000).

A. The Language OF The Statute Does Not Limt Title IIl To
Services Provided At A Conpany's Physical Facility

Title I'll prohibits discrimnation on the basis of
disability in the provision of the "services * * * of any place
of public accommodation.” 42 U S.C. 12182(a). In relevant part,
the statute defines a "public accommpdation” as a "private
entit[y]" that falls within one or nore of twelve categories,

including a "place of exhibition or entertai nnment,"” "other

¥ See, e.d., Weyer v. Twentieth Century Fox Film Corp., 198
F.3d 1104, 1114-1115 (9th Cr. 2000); Ford v. Schering-Pl ough
Corp., 145 F.3d 601, 612-614 (3d Cr. 1998), cert. denied, 525
U S 1093 (1999); Parker v. Metropolitan Life Ins. Co., 121 F. 3d
1006, 1010-1014 (6th G r. 1997); Stoutenborough v. National
Football Leaque, Inc., 59 F.3d 580, 582-583 (6th Gr. 1995); see
also degg v. CQult Awareness Network, 18 F.3d 752 (9th Cr. 1994)
(application of Title Il of the Gvil R ghts Act of 1964 to a
menbership group); Welsh v. Boy Scouts of Am, 993 F.2d 1267 (7th
Cr. 1993) (sane).

¥ See Pallozzi v. Allstate Life Ins. Co., 198 F.3d 28, 32-33
(1999), as anended on denial of reh'g en banc, 204 F.3d 392 (2d
Cr. 2000); Doe v. Miutual of Omha Ins. Co., 179 F.3d 557 (7th
Cr. 1999), cert. denied, 120 S. C. 845 (2000); Carparts
Distribution Gr., Inc. v. Autonotive Wiolesaler's Ass'n, 37 F.3d
12, 19 (1st Gr. 1994).
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service establishnment,” or "other place of exercise or
recreation.” 42 U S C 12181(7)(O, (F), (L).

This case involves allegations of discrimnation in the
provi sion of a "service," nanely conputerized bridge tournanments
and other bridge-related services. OKBridge is, under any
ordi nary understanding of the terns, a "service establishnent,”
or an entity offering "entertainnent"” or "recreation.” It offers
its services to its custoners via the internet froma place in
San Diego, California (R1-46-47).2 1Its services would,
therefore, seemeasily to qualify as the "services * * * of [a]
pl ace of public accommodation.” 42 U S.C. 12182(a).

1. The Services "O" A Place O Public Accomvdati on

Need Not Be Provided "At" The Place O Public
Accommodati on

This Court need not decide whether a web site on the
internet can be a "place" within the neaning of the statute,?
for OKBridge has a physical facility in San D ego, California,
where it houses its conputers and personnel. The bridge
tournanents it runs on its conmputers are "services * * * of" that

pl ace.

¥ A web site |like Defendant's operates through the conpany's
conputers that connect via the internet to the conputers of its
custonmers. See generally Reno v. ACLU, 521 U.S. 844, 849-853
(1997).

& Cf. Doe, 179 F.3d at 559 (7th Cir. 1999) (Posner, C. J.)
("The core nmeaning of this provision, plainly enough, is that the
owner or operator of a store, hotel, restaurant, dentist's
office, travel agency, theater, Wb site, or other facility
(whether in physical space or in electronic space) that is open
to the public cannot exclude disabl ed persons fromentering the
facility and, once in, fromusing the facility in the same way
that the nondi sabled do.") (citations omtted) (enphasis added).
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The district court, however, apparently thought that the
word "place" in Section 12182(a) restricts the provision's
application to services provided on the prem ses of a place of

publi c accommpdati on. See Hooks Il, slip op. 7. It does not.

The Act covers the services "of" a place of public accommbdati on,
not the services "at" or "in" a place of public accommobdati on.

| f Congress had intended to limt Title Il to services provided
at a business's physical prem ses, it presumably woul d have used
the words "at" or "in" rather than "of." See Pallozzi v.

Allstate Life Ins. Co., 198 F.3d 28, 33 (1999), as anended on

denial of reh'g en banc, 204 F.3d 392 (2d G r. 2000).

As this Court has observed, while the ADA surely has
limtations in coverage, "the |language of the statute can only
reasonably be interpreted to have * * * practical, conmmobn sense
boundaries.”™ MNeil, 205 F.3d at 187. The boundary suggested by
the district court is neither practical nor supported by common
sense. Mst obviously, the district court's interpretation
excl udes from coverage the wi de, and grow ng, range of services
provi ded over the internet —from shopping to online banking and
br okerage services to university degree courses —at a tinme when
such nodes of commerce are beginning to replace reliance on
physi cal business |ocations. See U S. Dep't of Cormerce, Digital

Econony 2000 9-15 (June 2000). It also permts discrimnation by

nore traditional businesses that provide services in |ocations
other than their prem ses. For exanple, many busi nesses provide

services over the tel ephone or through the mail, including travel
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agenci es, banks, insurance conpani es, catal og nerchants, and
pharmaci es. Many ot her busi nesses provide services in the hones
or offices of their custoners, such as plunbers, pizza delivery
and novi ng conpani es, cleaning services, business consulting
firms, and auditors fromaccounting firnms. Under the district
court's reading of the statute, all the above firns would be free
to refuse service to individuals with disabilities whenever the
service was offered off-site, even though Congress specifically
I ncl uded such busi nesses as exanpl es of covered public
accommodations in the statute. See 42 U S.C. 12181(7)(B), (E)
(F). As the First GCrcuit observed, "[i]t would be irrational to
concl ude that persons who enter an office to purchase services

are protected by the ADA, but persons who purchase the sane

services over the tel ephone or by nail are not." Carparts
Distribution CGr., Inc. v. Autonotive Wolesaler's Ass'n, 37 F.3d

12, 19 (1994).

Even if the district court's hol ding were sonehow restricted
to conpani es that provide services solely outside the context of
their physical buildings, this would still |eave a significant
array of service providers free to discrimnate. For exanple,

t hose selling car insurance over the tel ephone would be free to
hang up on blind custoners, Publisher's C earing House could
refuse to sell magazines through the mail to people with HV, and
coll eges could refuse to enroll the deaf in their correspondence
courses. Again, these are businesses Congress clearly intended

to cover. See 42 U.S.C 12181(7)(E), (F), (J).
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Def endant offers no pl ausi bl e expl anati on of why Congress
woul d have wanted to draw such arbitrary boundaries in the scope
of an Act intended to "invoke the sweep of congressional
authority * * * in order to address the mmjor areas of
di scrimnation faced day-to-day by people with disabilities.” 42
US C 12101(b)(4). The point of the statute is to require a
conpany that provides a service to the public at large, to
provide that service in a non-discrimnatory manner to those with
disabilities as well. See MNeil, 205 F.3d at 188. That is, the
statute protects the individuals with disabilities' "full and
equal enjoynent of the goods [and] services * * * of any place of
public accommpdation.” 42 U S.C. 12182(a). Being offered access
to only those services of a public accommodation that are offered
on-site, when the public at large is given access to additional
services off-site, is hardly "full and equal enjoynent"” of the
accommodati ons' services. And narrowy construing the statute to
exclude major areas of discrimnation faced by people with
disabilities in their day-to-day encounters with conmerci al
services providers —including services provided in a person's

home, over the tel ephone, through the mail, or via the internet

is inconsistent with Congress's clearly expressed intent.

2. Definition O "Public Accommobdation” |Is Not
Limted To Entities Providing Services At Their
Physi cal Prem ses

Thus, Section 12182(a) itself does not exclude the services
of a public acconmopdati on offered outside the business's physical

prem ses. Some courts have suggested, however, that the
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definition of a "public accomobdati on” does. These courts have
concluded that the exanples in the definition are all "actual,
physi cal pl aces where goods or services are open to the public,
and places where the public gets those goods or services." Wyer

v. Twentieth Century Fox Film Corp., 198 F.3d 1104, 1114 (9th

Cr. 2000). See also Parker v. Metropolitan Life Ins. Co., 121

F.3d 1006, 1011 (6th Cr. 1997). They suggest, therefore, that
Congress intended to limt Title Ill to simlar businesses and
exclude all others. Wyer, 198 F.3d at 1114 ("[T] his context
suggests that sonme connection between the good or service
conpl ai ned of and an actual physical place is required.");
Parker, 121 F.3d at 1011.

This argunment is unconvincing. As discussed above, there is
no reasonabl e expl anati on of why Congress woul d have intended to
draw such a boundary or why it woul d have chosen such an indirect
way of expressing its intent to do so. The |anguage of the
definition contains no explicit limtation supporting this
interpretation. 1In fact, the catchall phrases Congress used,
such as "other service establishnent,” are plainly broad enough
to enconpass establishnments that provide services in their
clients' homes, over the tel ephone, or through the internet.

An on-site |limtation cannot be inferred indirectly fromthe
specific exanples either. Congress included in that |ist
nuner ous busi nesses that traditionally provide services off-site.
For exanpl e, departnent stores receive catalog orders through the

mai |l or over the tel ephone. They deliver products fromtheir
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stores to custoners through the mail or by special delivery of
certain itens, such as appliances. Plunbing conpanies only
provi de services at a custoner's hone or office. Mny |awers
provide their nost significant services in a courtroom rather
than in their offices. A senior citizen center will often
performits services outside the physical center itself. For
exanple, the drive clients to doctors' appointnents, deliver
neals, lead field trips, etc. A travel service ordinarily
conducts its business over the tel ephone and through the nail
Yet Congress clearly intended to cover the services of a "sales *
* * establishnment” |ike a departnent store, a "service * * *
establishnment” |ike a plunbing conpany, the "office of an

accountant or lawer," a "senior citizen center,”" and a "travel
agency." 42 U S.C 12181(7)(E), (F), (K
Some courts have suggested, however, that "[p]Jursuant to the

doctrine of noscitur a sociis, * * * [any anbi guous terns] shoul d

be interpreted by reference to the acconpanyi ng words of the
statute to avoid the giving of unintended breadth to the Acts of

Congress."” Ford v. Schering-Plough Corp., 145 F. 3d 601, 614 (3d

Cr. 1998), cert. denied, 525 U. S. 1093 (1999) (citation and
guotation marks omtted). See also Weyer, 198 F. 3d at 1114.

They reason that because the definition refers to sone businesses
that provide on-site services, the definition nust be interpreted
to cover only entities that are so limted. Ford, 145 F.3d at

614; Weyer, 198 F.3d at 1114.
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As noted above, terns |ike "other service establishnment” are
broad, but they are not particularly anbiguous with respect to
covering businesses providing off-site services. Mreover, there
is no danger that giving the statutory | anguage a natural reading
will give "unintended breadth” to the Act. The breadth a natural
reading entails is clearly intended. It is true that the statute
of ten focuses on physical access to buildings, but that is not
surprising. One of the major purposes of the Act was to require
the renoval of architectural barriers that prevented nany people
with disabilities fromgaining access to services. See, e.q., 42
US C 12182(b)(2)(A)(iv). But the statute just as clearly
recogni zes that "individuals with disabilities continually

encounter various fornms of discrimnation" including not only

barriers to physical access, but also other forms of exclusion
and "relegation to | esser services, prograns, activities,
benefits, jobs, or other opportunities.” 42 U S.C. 12101(a)(5)
(emphasi s added); see also HR Rep. No. 485, Pt. 2, 101st Cong.,
2d Sess. 35-36 (1990) ("lack of physical access to facilities"
was only one of several "the major areas of discrimnation that
need to be addressed"); H R Rep. No. 485, Pt. 3, 101st Cong., 2d
Sess. 54 (1990) ("It is not sufficient to only nake facilities
accessi bl e and usable; this title prohibits, as well,
discrimnation in the provision of progranms and activities

conduct ed by the public accommodation.").?

¥ Moreover, even if physical access were the main concern of

Congress in enacting the statute, "it does not follow that the
(continued. . .)
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For that reason, the definition of "public accommbdation” is
intentionally broad. The House Report explains that the list of
exanples in the definition of "public accommobdations” is not
meant to be a limtation on the nore general catchall categories:

A person alleging discrimnation does not have to prove that
the entity being charged with discrimnation is simlar to
the exanples listed in the definition. Rather, the person
must show that the entity falls within the overall category.
For exanple, it is not necessary to showthat a jewelry
store is like a clothing store. It is sufficient that the
jewelry store sells itens to the public.

H R Rep. No. 485, Pt. 3, supra, at 54. The Senate Report
simlarly states that

wi thin each of these categories, the legislation only lists
a few exanpl es and then, in nost cases, adds the phrase
"other simlar"” entities. The Committee intends that the
"other simlar" term nology should be construed liberally
consistent wwth the intent of the |egislation that people
with disabilities should have equal access to the array of
establishnments that are available to others who do not
currently have disabilities.

S. Rep. No. 116, 101st Cong., 1st Sess. 59 (1989).
As this Court has explained in an anal ogous context:

[a] | though we recogni ze that ejusdem generis is an old and
accepted rule of statutory construction, we do not believe
that it conpels us to accord words and phrases enbodied in
the statute a definition or interpretation different from
their conmmon and ordinary neaning; or that the rule requires
us to interpret the statute in such a narrow fashion as to
def eat what we conceive to be its obvious and dom nati ng
general purpose.

MIller v. Anusenent Enters. Inc., 394 F.2d 342, 350 (5th Cr

Z(...continued)
scope of [the provision] should be restricted to the prinmary
obj ects of Congress' concern when a natural reading of its
| anguage woul d call for broader coverage." Daniel v. Paul, 395
U S. 298, 307 (1969).
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1968).% Similarly, in this case, any tension between the |ist
of exanpl es Congress used and the ordinary neaning of the broad
catchall phrases it included should be resolved in |ight of
Congress's "obvious and dom nating general purpose” and in favor
of including public accomodations that provide services outside
of their physical prem ses.

3. The Absence O Specific Mention O Services

Provi ded Over The Internet Does Not Restrict The
Statute's Coverage

The absence in the statute of any specific nention of web
sites or the internet is not a reason to exclude services
provi ded by this medium Wen Congress enacted the statute, the
Wrld Wde Wb had not yet been invented and commercial traffic

on the nascent internet was prohibited. See Pub. L. No. 101- 336,

104 Stat. 327 (ADA passed on July 26, 1990); PBS, Life on the

Internet Tineline (visited June 30, 2000) <www. pbs.org/internet/

tinmeline/tineline-txt.htm > (first web browser invented, and
first commercial use of the internet permtted, in 1991). That
Congress did not specifically envision the application of Title

1l to services provided over the internet does not nean that

8 |In Mller, the district court had concluded that an

anmusenent park was not a "place of exhibition or entertai nnent”
under Title Il of the CGvil R ghts Act of 1964. See 42 U S.C
2000a(b)(3) (covering "any notion picture house, theater, concert

hal |, sports arena, stadiumor other place of exhibition or
entertainment”). Relying on the sanme argunents presented in sone
of the ADA Title Ill cases, the district court reasoned that

because all of the specific exanples in that provision referred

t o busi nesses providing spectator, not participatory,
entertainment, a place of recreation could not be a "place of * *
* entertainment.” This Court reversed, concluding that a broader
construction was required by the | anguage of the statute and the
pur poses of the Act. 394 F.2d at 350.
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such services are excluded fromcoverage. See, e.qd.,

Pennsyl vania Dep't of Corrections v. Yeskey, 524 U S. 206, 211

(1998) (ADA applies to prisons, even if "Congress did not
envi sion that the ADA would be applied to state prisoners")

(citation and internal punctuation omitted); Dean v. Ashling, 409

F.2d 754, 755 (5th Cr. 1969) (Title Il of the Cvil Rights Act
of 1964 applies to rental space in a trailer park, even though
"[nJothing in the legislative history suggests that anyone
considered trailer parks").

The | anguage of the statute is broad enough to cover
servi ces provided over this new nediun? and courts are not
reluctant to apply old words to new technology in a way that is
consistent wth nodern usage and |l egislative intent. The Suprene
Court has, for exanple, applied the First Amendnent's protection
of free "speech” and "the press” to electronic conmmunication over
the internet. See Reno v. ACLU, 521 U. S. 844 (1997).

I n anot her exanple, the Fourth Amendnent's protection of the
"right of the people to be secure in their persons, houses,
papers, and effects,” U S. Const. Anend. |V, has been applied to
el ectroni ¢ docunents and communi cations. At one tinme, the
Suprene Court concluded that the |anguage of this Amendnment could

not reach searches of new el ectronic nmedia, such as tel ephone

¥ Cf. HR Rep. No. 485, Pt. 2, supra, at 108 ("Indeed, the
Comm ttee intends that the types of acconmmodati on and services
provided to individuals with disabilities, under all of the
titles of this bill, should keep pace with the rapidly changi ng
technol ogy of the tinmes.").
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comuni cations, for reasons very simlar to those urged by
Def endant in this case:

The amendnent itself shows that the search is to be of
material things —the person, the house, his papers, or his
effects. The description of the warrant necessary to nmake
the proceeding lawful is that it nust specify the place to
be search and the person or things to be seized. * * * * *
The | anguage of the Amendnment cannot be extended and
expanded to include tel ephone wires, reaching to the whol e
world fromthe defendant's house or office.

O nstead v. United States, 277 U.S. 438, 464-465 (1928) (enphasis

in original). However, the Supreme Court later rejected this
restrictive interpretation and applied the Fourth Anendnent to
searches of electronic nedia, acknow edging the need to avoid
restrictive interpretations that |eave new technol ogi es outside
the protection of pre-existing | aw

To read the Constitution nore narromy is to ignore the
vital role that the public tel ephone has cone to play in
private communication. * * * * [Qnce it is recognized that
the Fourth Amendnent protects people —and not sinply
"areas" —agai nst unreasonabl e searches and sei zures it
becones clear that the reach of that Amendnment cannot turn
upon the presence or absence of a physical intrusion into
any given encl osure.

Katz v. United States, 389 U S. 347, 352-353 (1967). Just as the

Fourth Amendnent's textual focus on physical intrusions does not
exclude the Constitution's application to electronic nedia,
neither does a simlar textual focus in the ADA on services
provi ded at a physical place of business exclude Title Ill from
application to comrercial services provided over the internet.

B. This Court Has Already Rejected The View That Title I11I
Is Limted To Services Perforned At A Physical Place

The district court's decision in this case not only ignores

the plain | anguage of the statute and the obvi ous purposes of
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Congress, but also conflicts with this Court's recent decision in

McNeil v. Tinme Insurance Co., 205 F.3d 179 (5th Cr. 2000). 1In

McNeil, this Court reviewed the decision of a district court that
had concluded, like the district court in this case, "that Title
1l of that Act only applied to physical use of the services of a
pl ace of public accommodation.” 1d. at 182. The district court
had granted summary judgnment against a plaintiff who clained that
a cap on AIDS coverage in his deceased son's insurance policy
violated Title Ill. The district court held that the defendant's
“provision of insurance did not constitute a 'public
accomodati on' under the ADA" because it did not involve physical

access," siding with cases |ike Wyer, Parker, and Ford. |[bid.

Had this Court agreed with the district court and sided with
the Grcuits inferring a "physical place"” requirement in Title
11, this Court would have affirmed the dism ssal of the
plaintiff's claimon the ground that the insurance policy was not
a "service * * * of [a] place of public accomopdation.” |nstead,
this Court interpreted and applied Title Ill to the case,
concl udi ng t hat

[t]he "good" in this case is the insurance policy that Tine

offered to the nenbers of the Texas Optonetric Association.

To establish a Title Ill violation, M. MNeil is required

to denonstrate that Time denied his son access to that good

or interfered with his son's enjoynent of it.
Id. at 188. Thus, while this Court ultimtely concluded that
Title I'll does not govern the content of insurance policies

(because, as a general matter, Title Ill does not "regulate the

content of goods and services that are offered,” 205 F.3d at
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186)% it nonetheless held that Title Il "assures that the

di sabl ed have access to all goods and services offered by the

busi ness, " even when that business offers goods or services, like
i nsurance policies, that are provided outside the conpany's
offices. [1d. at 188 (enphasis added).

In this case, this Court should simlarly conclude that
Title 11l requires that businesses |ike Defendant offer non-
di scrimnatory access to all their services, whether they be
provided in a building or over the internet.
1. OKBRIDGE IS NOT A PRI VATE CLUB

The district court also held that even if OKBridge is a
public accommpdation, it is exenpt fromTitle Il under 42 U S.C
12187, which provides that "[t]he provisions of this subchapter
shall not apply to private clubs * * * exenpted from cover age
under title Il of the Cvil R ghts Act of 1964." The public
accomodations provision of Title Il, in turn, states that "[t] he
provi sions of this subchapter shall not apply to a private club
or other establishnment not in fact open to the public, except to
the extent that the facilities of such establishnent are nade
avai l able to the custonmers or patrons [of a covered]
establishment.” 42 U. S.C. 2000a(e).

An ordinary business open to all nenbers of the public
willing to pay for its services is not a "private club or other

est abli shnment not in fact open to the public.” See Daniel v.

1 On this point, this Court did agree with the alternative
hol di ngs in Weyer, Parker, and Ford. See MNeil, 205 F.3d at
188; Weyer, 198 F.3d at 1115.
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Paul , 395 U. S. 298, 301 (1969); United States v. Richberg, 398

F.2d 523, 527-528 (5th G r. 1968); see al so Louisiana Debating &

Literary Ass'n v. Gty of New Ol eans, 42 F.3d 1483, 1494 & n. 16

(5th Gr. 1995); cf. Quijano v. University Fed. Credit Union, 617

F.2d 129, 133 (5th Cr. 1980). But an ordinary business is
exactly what OKBridge is.

Li ke any profit-seeking business, OKBridge offers its
services to anyone willing to pay the required fee (see Appellee
Br. 22-23).% There is no evidence that OKBridge has ever
declined an applicant for nenbership if acconpani ed by the
required fee (see Appellee Br. 22-23). As a result, it has an
enor nous "nenbershi p” of nore than 18,000 "nenbers” in nore than
90 countries on five continents (see Appellee Br. 20, 23).

OKBri dge does not allege that it has placed any limt on its
menbership. In fact, it admts (Appellee Br. 25) to seeking
addi ti onal nenbers through advertisenents in bridge-rel ated
publications and on the internet. And Defendant does not all ege
that it has any formal selection process or any defined standards
for selective adm ssion, other than paynent of the fee (see

Appel l ee Br. 20-23). See Sullivan v. Little Hunting Park, Inc.,

396 U. S. 229, 236 (1969) (private club nust have a "plan or

pur pose of excl usiveness").

1 And |ike any commercial service provider, such as a golf
course or novie theater, OKBridge requires its custoners to abide
by basic rules of conduct and reserves the right to exclude those
who do not. This fact does not render OKBridge a selective,
private club; if it did, no business would be subject to Title
L.
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Mor eover, |ike any other business, OKBridge is owed and
operated by, and for the profit of, its owners, not its nenbers
(see Appellee Br. 25). That Defendant calls its custoners
"menbers" is irrelevant. See Daniel, 395 U S. at 301-302. What
matters is that OKBridge has "none of the attributes of self-
government and nenber-ownership traditionally associated with
private clubs.” 1d. at 301. That is, its "nmenbers” have no
ownership stake or control over the business (see Appellee Br.
23-25).% See Smith v. YMCA, 462 F.2d 634, 648 (5th Cir. 1972)
(no private club where the YMCA "is neither owned nor governed by
its menbers"); Richberg, 398 F.2d at 527-528 (no private club
where restaurant was run by the owner).

The only reason the district court gave for concluding that
Def endant was a private club was that Defendant's services only
appeal to those who know how to play bridge. Hooks Il, slip op.
8. If this were a sufficient reason to exenpt Defendant, few
publ i c accommpbdati ons woul d be covered by the Act. Hardly any
busi ness offers a service that appeals to everyone. Mny

qui ntessential public accommbdati ons provide services that, as a

2/ That the web site's custoners can conplain about the

behavi or of other patrons and, thereby, indirectly enforce the
basic rules of the web site, does not nean the nenbers exercise
the sort of control over the business required to make it an
exenpt private club. Patrons of novie theaters, golf courses,
bowing alleys, libraries, anusenent parks, etc., can al
conpl ai n about disruptive custoners and often succeed in having
the perpetrator renoved or excluded fromthe facility. Yet
Congress clearly considered that, as a general rule, each of

t hese types of public accommodati ons woul d be covered by Title
I11. See 42 U S.C 12181(7)(O, (H, (1), (L).
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practical matter, will only be of benefit to a subset of the
general popul ation, such as those who know how to play golf,
bowl, or swm Yet golf clubs, bowing alleys, and sw nm ng
pools are all entities Congress specifically intended to cover.
See 42 U.S.C. 12181(7)(L).
"Def endant had the burden in the proceedi ngs bel ow of

denonstrating its truly 'private' character.” Anderson v. Pass

Christian Isles Golf Cub, Inc., 488 F.2d 855, 857 (5th G

1974). Defendant in this case failed to sustain that burden.
CONCLUSI ON
This Court should reverse the district court's hol ding that
Title I'll of the ADA does not apply to a conmercial business
providing services on the internet and its holding that OKBridge
is exenpt fromthe Act as a private club
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